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Case Nunber: TSO 0465

This Decision concerns the eligibility of )9, 0.9,.0.9.0.9.0.9.0.0.9.0.4
(hereinafter "the individual") to hold an access authorization.?
The regul ati ons governing the individual's eligibility are set forth
at 10 CF.R Part 710, "Criteria and Procedures for Determning
Eligibility for Access to Cassified Matter or Special Nucl ear
Material . " This Decision will consider whether, based on the
testinmony and other evidence presented in this proceeding, the
i ndi vi dual shoul d be granted an access authorization. As discussed
below, I find that access authorization should not be granted in
this case.

. BACKGROUND

This adm ni strative review proceedi ng began with the i ssuance of a
notification letter by a Departnment of Energy (DOE) Ofice,
inform ng the individual that information in the possession of the
DCE created a substantial doubt pertaining to his eligibility for
an access authorization in connection with his work. |n accordance
with 10 CF.R 8 710.21, the notification letter included a
statenent of the derogatory information causing the security
concerns.

The security concerns cited in the letter involve the individual’s
excessi ve use of alcohol and falsification on a Questionnaire for
National Security Positions (QNSP). Wth respect to the
i ndividual’s alcohol wuse, the letter cited a Mrch 10, 1998

1/ An access authorization (or security clearance) 1is an
adm ni strative determnation that an individual is eligible
for access to classified matter or special nuclear material.
10 CF.R § 710.5.



eval uation by a DCE consultant psychiatrist. |In a March 18, 1998
report to the DOE, the consultant psychiatrist concluded that the
i ndi vidual was suffering from al cohol abuse. The notification

letter further pointed out that from 1997-1999, the individual was
enrolled in out-patient al cohol/substance abuse counseling through
an Enpl oyee Assi stance Program ( EAP), during which he was tol d that
he may be suffering from the beginning of alcoholism The
notification letter also cites seven arrests or citations occurring
during the period 1991-2001 i nvol vi ng al cohol use. These incidents
i ncluded twi ce driving while intoxicated (DW), driving with an open
container, providing liquor to a mmnor, resisting arrest, and
di sorderly conduct after consum ng alcohol. The letter also
indicates that the individual admtted having gone to work with a
hangover and havi ng bl acked out after drinking alcohol. According
tothe notification letter, this constitutes derogatory information
under 10 CF.R § 710.8(j)(hereinafter Criterion J). 2

The notification letter also states that in 1997, 2003 and 2004, the
i ndi vidual signed QNSPs certifying that he had not illegally used
a controlled substance in the previous seven years. Moreover, in
a 2000 ONSP, the individual stated that he used marijuana twice in
1993. However during a personnel security interview of My 30,

2006, the individual admtted he used marijuana tw ce a year from
1991 to 2001 and once in 2003. He further stated that he used
cocaine twice, once in 1999 and once in 2000. The notification
letter also reiterated the alcohol-related traffic arrests cited
above, and a 1997 arrest for driving on a revoked |icense. The
notification letter indicated that these incidents and the QNSP
falsifications give rise to a security concern under 10 C F. R

8§ 710.8(l)(Criterion L). That section covers behavior which tends
to show that an individual is not honest, reliable or trustworthy,

or which furnishes reason to believe that an individual my be
subject to pressure, coercion, exploitation or duress, which my
cause himto act contrary to the best interests of the nationa

security.

The notification letter inforned the i ndividual that he was entitled
to a hearing before a Hearing Oficer, in order to respond to the
information contained in that letter. The individual requested a

2/ Criterion J security concerns relate to an individual’s use of

al cohol habitually to excess, or to an individual’s having
been diagnosed by a psychiatrist or |Ilicensed clinical
psychol ogi st as al cohol dependent or as suffering fromal cohol
abuse.



heari ng, and that request was forwarded by the DOE Ofice to the
O fice of Hearings and Appeals (OHA). | was appoi nted the Hearing
Oficer in this matter. |In accordance with 10 CF. R § 710.25(e)
and (g), the hearing was convened.

At the hearing, the individual testified on his own behalf, and
presented the testinony of his wife, his supervisor, his uncle, his
brother, and an EAP counselor. The DOE Counsel presented the
testimony of the DOE consultant psychiatrist.

I1. Heari ng Testi nony

A. The | ndi vi dual

Wth respect to his use of alcohol, the individual testified that
he has abused al cohol and that it has created sone serious problens
for himin the past. Transcript of Hearing (Tr.) at 103. He
recogni zes that when he uses al cohol, he tends to use it heavily and
then “gets into trouble.” Tr. at 97. He indicated that in 1997,
as aresult of a court order, he stopped using al cohol and enroll ed
in al cohol counseling. Tr. at 105. The counseling program |l asted
six nmonths, and during that period he also attended Al coholics
Anonynous (AA). He continued participation in AA for a total of
about one year, and did not use alcohol at all for that period.
Tr. at 92, 106, 118-19. However, he stated that after this one-year
period he resuned al cohol use. He described his next alcohol-
rel ated i ncident, which took place in 2001 at his bachel or party the
ni ght before his wedding. Tr. at 94-95. He further indicated that
the last time he used al cohol was at his brother’s wedding in My
2005. Tr. at 116, 117. He indicated that he does not plan to use
al cohol agai n because it does not pronote a good life style and does
not set a good exanple for his children. Tr. at 108, 109, 119-20.

The indi vidual also testified about his illegal use of nmarijuana and
cocaine. He indicated that his last illegal drug use was in 2003,
when he used marijuana with sone friends at a birthday party. He
stated that altogether he used marijuana about six tinmes during the
period 1993 t hrough 2003. Tr. at 153-154. The individual testified
that he used cocaine once in the year 2000 and once in 1999. Tr.
at 154-55.

The individual also discussed his false certification on his in
1997, 2003 and 2004 (ONSPs that he had not illegally used a
controlled substance in the previous seven years, and his false
statenent in a 2000 QNSP that he had used marijuana twice in the
previ ous seven years, when he had used it about twi ce a year in that



peri od. He stated “I don't know why | would have put ‘no,’”
regardi ng the 1997, 2003 and 2004 ONSPs. Tr. at 150. He pointed
out that he did admt in a QNSP of January 2000 that he had used
marijuana. Wth respect to why he m ght not have i ndicated his drug
use, he further stated “The only thing | could say is | just didn't

read the question right this tine.” Tr. at 151. He also
testified, “. . . maybe ny head wasn't right back then. | have no
recol l ection of doing this, other than | didit.” Tr. at 162. He
testified, “. . . maybe | read the question wong.” Tr. at 163.

He further stated that he never told his brother about his use of
illegal drugs. He also stated that he never told his uncle about
his use of cocaine, although he believed his uncle may have been
aware of his use of marijuana. Tr. at 173-74. He testified that
he never told his wife about his cocaine use, but did reveal his
marijuana use to her. Tr. at 175. He stated that he was ashaned
of these incidents. Tr. at 174.

B. Individual’s EAP Counsel or

The individual’s EAP counselor testified that he counseled the
i ndi vidual for his alcohol problens for about six nonths during
1998. The EAP counselor indicated that the counseling was a
probation requirenment inposed by a court after the individual’s
second DW conviction. One conponent of the programwas that the
i ndi vidual abstain from al cohol use during the probation period.
Much of the counseling consisted of educating the individual about
why he was dri nking, hel ping to understand the nature of al coholism
and providing him with tools to cope with it. The counsel or
bel i eved t hat one reason the i ndi vidual was drinki ng excessively was
because his friends engaged in binge drinking. He testified that
t he i ndi vi dual benefited fromthe counsel i ng because he acknow edged
hi s problemand was notivated to correct it. Tr. at 74-76, 80, 81.
The EAP counselor testified that the 2001 al cohol incident was a
rel apse, showing a lack of judgnent by the individual, but it did
not necessarily nmean that the individual should be considered a
current al cohol abuser. Tr. at 86-87. Overall, the EAP counsel or
believed that the individual has been doing well for the past
several years, and that the individual should continue to abstain
from al cohol use. Tr. at 123-24.

C. Supervi sor
This witness stated that he is currently the individual’s supervisor

and has known the individual and supervised him for about five
years. He testified that the individual is a good worker, and a



reliabl e perfornmer who does not mss work very often. Tr. at 10-12,
13. He stated that the individual has never come to work under the
i nfl uence of al cohol. Tr. at 12. He and the individual do not
spend any tinme together outside of work. Tr. at 13. He was unaware
of the individual’s wuse of drugs and the individual’s
om ssions/falsifications on the QNSPs. Tr. at 14-16. The
supervi sor was unaware of the individual’s past problenms wth
al cohol abuse. Tr. at 18, 20. He stated that the individual did
not discuss with himthe subject of the hearing, other than to say
it involved a security clearance. Tr. at 19-20

D. Individual’s Famly
1. The Individual’s Uncle

The individual’s uncle testified that he sees the individual weekly
or bi-weekly, and that he and the individual spend tinme with each
other and their famlies. Tr. at 23. He stated that since the
i ndi vi dual has been nmarried, he has changed consi derably and over
t he course of that period he has reduced his al cohol consunption to
very small anmounts, if any. Tr. at 24, 28, 31. He stated that the
| ast tinme he sawthe individual drink al cohol was “a coupl e of years
[ago].” Tr. at 27. This witness testified that with respect to the
instant hearing, the individual only indicated to him that it
i nvol ved his security cl earance and previous DW’s. Tr. at 26. The
i ndi vi dual never discussed with himhis use of illegal drugs and he
stated he did not know if the individual had ever used illegal
drugs. Tr. at 29.

2. The Individual’s Wfe

The individual’s wife testified that she and the individual net at
t he begi nning of 2001 and were married in Septenber 2001. Tr. at
58. She stated that when she and the individual first began living
t oget her, about six years ago, they would drink “a few beers, but
not a whole lot of drinking.” Tr. at 59. She indicated that after
the birth of their daughter in August 2005, the individual
conpl etely stopped drinking. Tr. at 59-60. She testified that the
i ndi vi dual no | onger socializes very much outside of his famly, and
that his priorities have changed since his marriage. Tr. at 62-63,
70.

She was aware that the individual had used marijuana and cocai ne.
She believed that his last marijuana use was “a few years ago.” She
indicated that the individual told her about his use of marijuana
in 2003, just after it occurred. Tr. at 66-67. Wth respect to use



of cocaine, the wife at first stated that the individual did not
tell her about his use of cocaine, and that she | earned of it about
one nonth before the hearing through reading the record in this
proceeding. Tr. at 67. She later testified that “he probably said
sonething, and . . . | didn't register it.” Tr. at 72.

3. The Individual’'s Brother

The individual’s brother testified that he was aware of the
i ndi vidual’s history of DWs and the court-ordered counseling. Tr.
at 35. He believed that the individual changed his behavior after
he got married, and that his al cohol use has tapered off since his
marriage. Tr. at 46. He noted that the individual spends his free
time with his famly. Tr. at 36-37. He sees the individual about
tw ce every three weeks. Tr. at 46. The brother testified that
the last tine he saw the individual use alcohol was at his [the
brother’s] wedding in May 2005. Tr. at 47.

The brother testified that the individual never told himabout his
use of illegal drugs, and that he |earned about it shortly before
t he hearing t hrough di scussions with the individual’'s attorney. Tr.
at 49-51. He stated “all | know is that sonething canme up on one
of the forms. . . . he revealed it [illegal drug use] to the DCE
several years after he had incorrectly omtted it from the
guestionnaires.” Tr. at 53.

E. The DOE Consultant Psychiatri st

After listening to the testinony of all the above w tnesses, the DCE
consul tant psychiatrist confirnmed that he diagnosed the individual
with al cohol abuse in 1998. Tr. at 126. He was inpressed with the
wife' s testinony to the effect that the individual has matured since
he was married and he noted that the individual has taken on
significant responsibilities by having three children. Tr. at 133.
He noted that the individual’s wife testified that she was sure that
t he individual had not used al cohol since August 2005, when their
daughter was born. The DCE consul tant psychiatrist was convinced
that the individual had been abstinent at | east since that tine, for
a total of about 20 nonths. The DCE consultant psychiatrist
therefore believed that the individual had satisfied the one year
of abstinence that he would recommend in this case. Tr. at 133-34.
However, the DCE consultant psychiatrist stated he had a:

harder tinme than usual making an answer to the question
of is there adequate evidence of rehabilitation or
reformation partly because | haven't had a good chance to



eval uate the evidence [and] to neet with him I would
have |liked a urine/drug screen to see if there is sone
obj ective evidence to back up his statenments that he’s
not using. | would have |iked to have seen nedical tests
that | would usually do for signs of excessive drinking.

. . He’'s put in enough tinme-lI have no reason to contest
the sobriety date of August 2005, so he’s put in enough
time being sober, and he does seem to express today an
acknow edgnent that he did have a problem and a
commtnent to keep his sobriety. Those are al
positives. | would feel better if there was sone sort of
treatnment that he had done or sone sort of partnership
t hat he engaged in over these tinmes, both for support to
hel p hi m mai ntain sobriety, because it’'s very difficult
and not many people can. |f he’s done a year and ei ght
months of sobriety, he's up in the better than 90'"
percentile of people with al cohol problens.

Tr. at 133-35.

The DOCE consul tant psychiatrist would have |iked the individual to
have participated in AAwth a sponsor during his recent abstinence
period so as to provi de sone “enotionally uninvol ved” corroboration
of his abstinence. Nevert hel ess, he found the testinony of the
individual’s wife, uncle and brother to be reliable and useful on
the i ssue of abstinence. Tr. at 136-37. Overall, he believed that
the individual’ s abstinence for a period of nearly two years was
very positive. He testified that the individual’'s risk of relapse
in the next year was roughly 25 percent *“because he’'s got a | ot of
good notivation in place, the trajectory seens good, and there is
good evidence from his wfe that he probably has been keeping
sober.” Tr. at 142.

I11. Applicable Standards

A DOE adm ni strative review proceedi ng under 10 CF. R Part 710 is
not a crimnal case, in which the burden is on the governnent to

prove the defendant guilty beyond a reasonable doubt. In this type
of case, we apply a different standard, which is designed to protect
national security interests. A hearing is "for the purpose of

affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 C.F. R 8§ 710.21(b)(6).
The burden is on the individual to cone forward at the hearing with
evi dence to convince the DOE that granting or restoring his access
aut hori zation "woul d not endanger the common defense and security
and would be clearly consistent with the national interest.” 10
C.F.R § 710.27(d).



This standard inplies that there is a strong presunpti on agai nst the
granting or restoring of a security clearance. See Dep’'t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security cl earances i ndi cat es “t hat security-cl earance
determ nations should err, if they nust, on the side of denials”);
Dorfnont v. Brown, 913 F.2d 1399, 1403 (9th Cr. 1990)(strong
presunption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
I ssues. Personnel Security Hearing (Case No. VSO 0002), 24 DOE
1 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has
t he burden of going forward with evidence to rebut, refute, explain,
extenuate or mtigate the allegations. Personnel Security Hearing
(VSO 0005), 24 DCE T 82,753 (1995), aff’d, 25 DCE T 83,013 (1995).
See also 10 CF.R § 710.7(c).

V. Analysis

The first issue in this case is whether the individual has mtigated
the Criterion J security concerns by denonstrating that he is
reformed and/or rehabilitated from his al cohol abuse. A further
issue is whether the individual has mtigated the Criterion L
concerns regarding his falsification on the QNSPs and hi s nunerous
arrests. As discussed below, | find that the individual has
resolved the Criterion J concern, but has not resolved the
Criterion L security concerns.

A. Criterion J

| believe that the individual has been abstinent fromal cohol since
May 2005, the tinme of his brother’s wedding. The individual’s
famly nenbers, his brother, wife and uncle, are in a very good
position to confirm whether the individual has refrained from
al cohol, as he maintains. Their positive testinony was especially
per suasi ve. | note the small discrepancy regarding whether his
absti nence dates fromMay or August 2005. While his wife could only
be certain of his abstinence since August 2005, the date of the

birth of their daughter, | aminclined to accept the individual’s
recollection on this issue. The individual’ s brother provided sone
corroboration on this point. In any event, | do not think that

there is any intent to obfuscate on this point. There is no real
benefit to the individual to do so. Either way, the individual has
clearly exceeded by at |east eight nonths the one-year abstinence
period recommended by the DOE psychiatrist.



| am also convinced that the individual wll rmintain his
absti nence. | was inpressed by the strong testinony of the
i ndividual s wi fe, uncle and brother that the individual is devoted
to his famly and that he has taken his famly responsibilities very
seriously. In this regard, the testinony in this case convinces
me that the individual no | onger associates with the friends with
whom he fornerly consuned al cohol, and devotes hinself to famly-
rel ated events and activities. | do not believe that the individual
woul d | eopardize all that he has achieved and which he considers
inportant in his life by resum ng al cohol use, which he admts has
frequently gotten himinto trouble in the past. | ampersuaded t hat
the individual has a strong famly support system which will be of
assistance to himif he ever does feel the need to use alcohol
again. Gven these circunstances, | believe that the DOE consultant
psychiatrist’s testinony to the effect that the individual is “in
the better than 90'" percentile of people with al cohol problens,”
and that there is approximately a 25 percent risk of relapse here
is in the individual’s favor. Personnel Security Hearing, 29 DOE
1 82,977 Case No. TSO 0410 (Novenber 3, 2006) (in conmbination with
other mtigating factors, less than 30 percent chance that
i ndi vidual will consune alcohol to excess in the next five years
deened sufficient to mtigate Criterion J security concerns). The
conbi nati on of these factors in the present case augurs well for the
i ndi vi dual .

Based on the above considerations, | find that the individual has
resolved the Criterion J concerns set out in the notification
letter.

B. Criterion L

Si nce, as discussed above, | find that the individual has mtigated
the Criterion J security concerns related to his al cohol use, | also
find that he has resolved the Criterion L security concerns that
involved his alcohol-related arrests. Most of the remaining
Criterion L security concerns here pertain to his falsifications on
ONSPs, which as di scussed bel ow, are not resol ved.

| find that the individual has not resolved the concern regarding
his falsification of QONSPs about his use of illegal drugs. As an
initial matter, | was not convinced by the individual’s explanation
of why he failed to fully reveal the drug use fromthe outset. He
claimred he may have misread the question. | see nothing in the
rat her straightforward question, whi ch asks whet her an applicant has
used illegal drugs in the previous seven years, that could be
subj ect to m sunderstandi ng, and the individual has not pointed out
any reason that he coul d have been confused. Thus, this explanation
does not seemcandid. | also was uninpressed by the individual’s



assertion that he did not know why he falsified. Usual |y,
applicants filling out a QNSP falsify because they fear that a
correct answer will disqualify them from being granted a security
cl earance. | suspect that is what happened here. 1f the individual
had sinply testified that he feared admtting his drug use for this
reason, | would be nore inclined to believe that he is now being
honest about his illegal drug use. As it is, | amleft with the
distinct inpression that this individual is still unwilling to be
conpl etely honest about his illegal drug use.

This inpression is confirmed by the fact that the individual was
unwi I ling to discuss all the facts regarding this falsification and
the drug use itself with his wife, uncle and brother. 1In contrast
to the strong testinony fromthese w tnesses that they were aware
of the individual’s prior use of al cohol and his current abstinence
from al cohol, none of his wtnesses knew the full extent of his
illegal drug use or the falsifications until shortly before the
hearing, if at all. See Personnel Security Hearing, Case No. TSO
0396, 29 DCE T 82,966 (Septenber 28, 2006) (i ndividual’s supervisor
did not know of key facts regarding his use of illegal drugs and
falsification until he came to hearing to testify). |In fact, the
i ndi vidual testified that he was ashaned of his drug use and di d not
want to reveal it to his brother, who |earned about it through
di scussions with the individual’s |awer. At the tinme of the
hearing, the brother had only limted knowl edge about the
falsification issue, testifying that all he knewwas that “sonet hi ng
had come up on one of the fornms.” Tr. at 53. The individual’s wife
| ear ned about the cocaine use and falsification only by reading the
record of this case. The individual’s uncle stated he knew not hi ng
at all about the individual’s drug use. The individual’s supervisor
al so knew nothing about the falsifications or the drug use. See
Personnel Security Hearing, Case No. TSO 0408, 29 DCE T 82,986
(Novenber 30, 2006)(individual informed w tnesses, who were his

friends and co-workers, about his past illegal behavior, not just
incontenplation of his security clearance hearing, but well before,
as part of his natural, ongoing interactionwith them. | find that
the individual’s overall |ack of candor on this point with those

fam |y nmenbers closest to him and with his supervisor, and further
in his own testinony at the hearing itself, raises significant
concerns about his willingness to be honest with the DOE in the
future about derogatory information. He has therefore not resol ved
the Criterion L security concerns.

V. CONCLUSI ON

As the foregoing indicates, |I find that the individual has resol ved
the Criterion J security concerns, but has not resolved the
Criterion L security concerns cited inthe notification letter. It



is therefore ny decision that this individual should not be granted
access authorization.

The parties may seek review of this Decision by an Appeal Panel
under the regulation set forth at 10 CF. R § 710. 28.

Virginia A Lipton
Hearing O ficer
O fice of Hearings and Appeal s

Dat e: June 6, 2007





